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CASE SUMMARY:

PROCEDURAL POSTURE: Appellant church sought
review of a summary judgment entered by the trial court
(Kentucky), which granted relief to appellee church
members and ordered the church to elect officers and
provide a financial accounting as required by Ky. Rev.
Stat. Ann. § 273.

OVERVIEW: After over one hundred years of existence,
the church organized into a nonprofit corporation. Seven
years later, the members brought an action seeking an
order requiring the church to hold a director's meeting to
transact certain business as permitted by Ky. Rev. Stat.
Ann. § 273. The trial court entered summary judgment in
favor of the members ordering the church to elect officers
and provide a financial accounting. On appeal, the court
reversed. The court agreed that the church was governed
by § 273, and thus was required to give written notice of
meetings and to adopt bylaws. The court further held that
if the church had not complied with these requirements,
then the trial court could order the church to conduct a
meeting and an election. The court concluded, however,
that summary judgment was inappropriate because fact
issues existed as to whether the church conducted corpo-
rate activities in compliance with § 273.

OUTCOME: The court reversed the trial court's sum-
mary judgment, which had been in favor of the members,
and which required the church to elect officers and pro-
vide an accounting, and remanded for an evidentiary
hearing.

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Hearings >
General Overview

Civil Procedure > Summary Judgment > Motions for
Summary Judgment > General Overview

Civil Procedure > Summary Judgment > Opposition >
General Overview

[HN1] All doubts must be resolved in favor of the party
opposing a motion for summary judgment. The movant
should not succeed unless the right to judgment is shown
with such clarity that there is no room for controversy.
The summary judgment procedure is not a substitute for a
trial. The trial judge must examine the evidentiary ma-
terial, not to decide any issue of fact, but only to determine
if a real issue exists.

Business & Corporate Law > Corporations > Share-
holders > Meetings & Voting > General Overview
[HN2] Ky. Rev. Stat. Ann. § 273.197 requires written
notice of a members' meeting within 10 to 35 days prior to
the meeting. Ky. Rev. Stat. Ann. § 273.197. Section §
273.263 requires that written notice of proposed amend-
ments be given to each member 10 to 35 days prior to the
meeting. Ky. Rev. Stat. Ann. § 273.263.

Business & Corporate Law > Corporations > Directors
& Officers > Compensation > General Overview
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Business & Corporate Law > Corporations > Governing
Documents & Procedures > Articles of Incorporation &
Bylaws > General Overview

[HN3] Ky. Rev. Stat. Ann. § 273.191 requires the adop-
tion of bylaws by the board of directors. Ky. Rev. Stat.
Ann. § 273.191. Such power is vested in the directors only
in the absence of charter provisions to the contrary.

Business & Corporate Law > Corporations > Directors
& Officers > Compensation > General Overview
Business & Corporate Law > Corporations > Governing
Documents & Procedures > Articles of Incorporation &
Bylaws > General Overview

[HN4] Ky. Rev. Stat. Ann. § 273.211(2) provides that a
director who is originally designated as such by the ar-
ticles of incorporation shall hold office until the first
annual election of directors, or for such other period as
may be specified in the articles or bylaws. In the absence
of a fixed term, a director shall remain in office one year
and until his successor is elected and has accepted his
election. Ky. Rev. Stat. Ann. § 273.211(2).

Business & Corporate Law > Corporations > Directors
& Officers > Management Duties & Liabilities > Gen-
eral Overview

Business & Corporate Law > Corporations > Share-
holders > Actions Against Corporations > General
Overview

Civil Procedure > Parties > Capacity of Parties > Gen-
eral Overview

[HN5] Any active member of a corporation can seek relief
in the courts from the directors' refusal to hold a meeting.

Business & Corporate Law > Corporations > Governing
Documents & Procedures > Articles of Incorporation &
Bylaws > General Overview

Business & Corporate Law > Corporations > Share-
holders > Meetings & Voting > General Overview

Civil Procedure > Summary Judgment > Hearings >
General Overview

[HN6] Organizations choosing to incorporate under the
provisions of Ky. Rev. Stat. Ann. 8 273 must comply with
the requirements of that law. Specifically, § 273 requires
that written notice of meetings be given to members of the
corporation and that bylaws must be adopted. Ky. Rev.
Stat. Ann. § 273.
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OPINION

[*802] This appeal is from a summary judgment
entered June 16, 1980, which requires the election of
officers and a financial accounting of church business.

The State Street Baptist Church has been in existence
for over 140 years. In 1973, the membership organized a
nonprofit corporation. Although the articles of incorpo-
ration recite that the church was incorporated pursuant to
Section 271, subsequent provisions state that it would be
governed by K.R.S. 273. In September, 1980, certain
church members sought an order that the church have a
business meeting and that business be transacted as per-
mitted by K.R.S. Chapter 273. Depositions of directors
Hollins and Barlow were taken on February 22, 1980.
Thereafter summary judgment was requested. On June
3, 1980, a church officer, Walter Travis, gave his deposi-
tion. Two weeks later the trial court granted summary
judgment. This appeal followed.

The appellants argue as follows:

(1) The trial court committed reversible
error in granting a summary judgment
when there were genuine issues [**2] of
material fact raised in the appellants' de-
positions.

(2) It was reversible error to deny the
appellants' motion to dismiss when appel-
lees failed to either plead or prove that they
had the capacity to bring the lawsuit.

This Court reverses the summary judgment of the
trial court because there were genuine issues of material
fact, and the appellees were not entitled to a judgment as a
matter of law.

[*803] The genuine issues were raised by the de-
positions filed by the appellants. The trial judge failed to
hold any hearings or take any proof concerning certain
disputed facts. The original complaint raised substan-
tive, technical and procedural matters. The factual as-
sertions by Travis indicate that the church had conducted
annual meetings every year at which time the congrega-
tion was informed of the church's financial status. Travis
also testified that the officers were elected and installed at
the annual meetings. We believe this to be a serious and
genuine issue of material fact. Appellant Hollins also
disputes the allegations of the appellees regarding finan-
cial matters and the annual meetings.
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Summary judgment must be very cautiously invoked.
We believe there is [**3] a sufficient dispute as to the
evidentiary matters to require a hearing even though it
may be brief. Itis well settled that [HN1] all doubts must
be resolved in favor of the party opposing a motion for
summary judgment. The movant should not succeed un-
less the right to judgment is shown with such clarity that
there is no room for controversy. The summary judg-
ment procedure is not a substitute for a trial. The trial
judge must examine the evidentiary material, not to de-
cide any issue of fact, but only to determine if a real issue
exists. 7 W. Clay, Kentucky Practice, CR 56.03, (3rd ed.
1974).

Both the original articles of incorporation and the
applicable laws require the holding of an annual congre-
gational meeting for the purpose of electing directors.
K.R.S. 273.193; K.R.S. 273.211.

[HN2] K.R.S. 273.197 requires written notice of a
members' meeting within ten to thirty-five days prior to
the meeting. K.R.S. 273.263 requires that written notice
of proposed amendments be given to each member ten to
thirty-five days prior to the meeting.

The business of the church was conducted in a rather
informal manner in accordance with its customs. Al-
though this kind of conduct might be suited [**4] to
church tradition, it does not comply with the requirements
of the statutes regarding nonprofit corporations. As the
trial judge phrased it -- once the church determined to
enter the realm of Caesar by forming a corporation, it
was required to abide by the rules of Caesar, or in this
case, the statutes of the Commonwealth of Kentucky.

At trial, the court must determine if the members
were each given proper written notice of the annual
meetings and elections of directors which were allegedly
held. Unless it is proven that the members received
proper written legal notice, the trial judge must find that
the church has neither held a valid meeting of the mem-
bers, nor has conducted a valid election of directors.
Pursuant to the authority of Willis v. Davis, Ky., 323
S.W.2d 847 (1959), the trial judge could then order a
meeting and an election of directors.

[HN3] K.R.S. 273.191 requires the adoption of
bylaws by the board of directors. Such power is vested in
the directors only in the absence of charter provisions to
the contrary.

[HN4] K.R.S. 273.211(2) provides that a director
who is originally designated as such by the articles of
incorporation shall hold office until the first annual [**5]
election of directors, or for such other period as may be
specified in the articles or bylaws. In the absence of a
fixed term, a director shall remain in office one year and
until his successor is elected and has accepted his election.

It is within the province of the trial court to decide if a
majority of the original board of directors has been validly
constituted and has properly approved bylaws.

The members who instituted this action had the ca-
pacity to do so. Willis, supra, contemplates that [HN5]
any active member of the corporation can seek relief in
the courts from the directors' refusal to hold a meeting.
Thus the appellants' arguments about lack of capacity are
without merit because it is undisputed that the appellees
are active members of the church.

The contention that the trial court acted prematurely
is unpersuasive. In the case of Hartford Ins. Group v.
Citizens Fid. Bank & Trust Co., Ky.App., 579 S.W.2d 628
[*804] (1979), only six months expired between the
filing of the complaint and the date of judgment. In that
case the court indicated that this was ample time in which
to engage in discovery or inform the court why judgment
should not be granted. It [**6] is not necessary that
discovery actually be completed but only that a suitable
opportunity to do so was available.

It is the general holding of this Court that those
[HN6] organizations choosing to incorporate under the
provisions of Chapter 273 must comply with the re-
quirements of that law. Specifically, we hold that the
statute requires that written notice of meetings be given to
members of the corporation and that bylaws must be
adopted.

The summary judgment of the trial court is reversed,
and this matter is remanded for an evidentiary hearing.

All concur.



